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HHEEROEER—RIER 3 6 (65REmE)

51. Although the allusion to the conditions for application of
the death penalty in article 6 (2) suggests that when drafting
the Covenant, the States parties did not universally regard the
death penalty as a cruel, inhuman or degrading punishment per
se, 214 subsequent agreements by the States parties or
subsequent practice establishing such agreements may ultimately
lead to the conclusion that the death penalty is contrary to
article 7 of the Covenant under all circumstances.215 The
increasing number of States parties to the Second Optional
Protocol to the Covenant, aiming at the abolition of the death
penalty, other international instruments prohibiting the
imposition or carrying out of the death penalty, and the growing
number of non-abolitionist States that have nonetheless
introduced a de facto moratorium on the exercise of the death
penalty, suggest that considerable progress may have been made
towards establishing an agreement among the States parties to
consider the death penalty as a cruel, inhuman or degrading form
of punishment.216 Such a legal development is consistent with
the pro-abolitionist spirit of the Covenant, which manifests
itself, inter alia, in the texts of article 6 (6) and the Second
Optional Protocol.

51, BBOR2EIZEVWTHAEHDSFMHICHEBEHNICERLTWS Z L
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HdHBWIIBEENLZHIEITH D LIFALZLTWEN2 /22 2R LTV
BN, TOBROFHNEIZEIZ2ERLEERBDESZIZLY., BERIE. VIR
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BHEERENEZERIE, FEHRERIIITEHER. STHERIZERE L HIRER S
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PR T REMEINT 5, TLUT, HHEENZERIE, —ROUERCEAERES
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B, Tabb oMk, Gk, WEFEOMH, i, BRREZLIZEOVT
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HHERNEZEER—RIER 3 6 (6 FREME)

40. States parties that have not abolished the death penalty
must respect article 7 of the Covenant, which prohibits certain
methods of execution. Failure to respect article 7 would
inevitably render the execution arbitrary in nature and thus
also in violation of article 6. The Committee has already opined
that stoning, injection of untested lethal drugs, gas chambers,
burning and burying alive and public executions are contrary to
article 7. For similar reasons, other painful and humiliating
methods of execution are also unlawful under the Covenant.
Failure to provide individuals on death row with timely
notification about the date of their execution constitutes, as a
rule, a form of ill-treatment, which renders the subsequent
execution contrary to article 7 of the Covenant. Extreme delays
in the implementation of a death penalty sentence that exceed
any reasonable period of time necessary to exhaust all legal
remedies may also entail the violation of article 7 of the
Covenant, especially when the long time on death row exposes
sentenced persons to harsh or stressful conditions, including
solitary confinement, and when sentenced persons are
particularly vulnerable due to factors such as age, health or
mental state.

40, FEFZBEIE L TORWEEREIL, FEDIRIBIT AEEEEIEL TW
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HHERNEES—RNER 2 0 (7&EBM, RLZ2E2OT TR

6. The Committee notes that prolonged solitary confinement of the
detained or imprisoned person may amount to acts prohibited by
article 7. As the Committee has stated in its general comment
No. 6 (16), article 6 of the Covenant refers generally to
abolition of the death penalty in terms that strongly suggest
that abolition is desirable. Moreover, when the death penalty is
applied by a State party for the most serious crimes, it must
not only be strictly limited in accordance with article 6 but it
must be carried out in such a way as to cause the least possible
physical and mental suffering.

6. ZELRIX, REBEOWEMEEXIIZHEDOMEMEE ., F 7RI
TEIEINBITEIIH-DGENHDZ t%hﬁ?%%&% #*&%ﬁ
Ro6(16) ThRAREY, AFEWEORIIEENEF ULV EELIRET S
SETHHELEIIERLUTWS EIZ, REEBARRPRFICIOX, HHWEIC
Lo THAMNEHINDS & XX, FE ORI > TEHIEIZHIBINS 21T
TR, EUBZ 5N - BHNEBIZRE DBV AETHITINRT
NIXR 5720,

B HAERAE A EH|REH Ng v. CanadaZfF (CCPR/C/49/D/469/1991)

16.1 In determining whether, in a particular case, the
imposition of capital punishment constitutes a violation of
article 7, the Committee will have regard to the relevant

P BHERNE 1ERGEEE (1966 4 12 A 16 BERIR, HARIRKIH) TEOIRTI SN, AMERER
R EANERE. BEEENOBTEERETH 5 BHERNEZERICEHOEE, HFekDHI LN
TEX5HE, ANZEERRBRELUZERIZOVTAERENHS1END TRE (Views) | 25RT,
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personal factors regarding the author, the specific conditions of
detention on death row, and whether the proposed method of
execution is particularly abhorrent. In the instant case, it is
contented that execution by gas asphyxiation is contrary to
internationally accepted standards of humane treatment, and that
it amounts to treatment in violation of article 7 of the
Covenant. The Committee begins by noting that whereas article 6,
paragraph 2, allows for the imposition of the death penalty
under certain limited circumstances, any method of execution
provided for by law must be designed in such a way as to avoid
conflict with article 7.

16.2 The Committee is aware that, by definition, every execution
of a sentence of death may be considered to constitute cruel and
inhuman treatment within the meaning of article 7 of the
Covenant; on the other hand, article 6, paragraph 2, permits the
imposition of capital punishment for the most serious crimes.
Nonetheless, the Committee reaffirms, as it did in its General
Comment 20[44] on article 7 of the Covenant (CCPR/C/21/Add.3,
paragraph 6) that, when imposing capital punishment, the
execution of the sentence ”... must be carried out in such a way
as to cause the least possible physical and mental suffering”.
16.3 In the present case, the author has provided detailed
information that execution by gas asphyxiation may cause
prolonged suffering and agony and does not result in death as
swiftly as possible, as asphyxiation by cyanide gas may take
over 10 minutes. The State party had the opportunity to refute
these allegations on the facts; it has failed to do so. Rather,
the State party has confined itself to arguing that in the
absence of a norm of international law which expressly prohibits
asphyxiation by cyanide gas, “it would be interfering to an
unwarranted degree with the internal laws and practices of the
Unites States to refuse to extradite a fugitive to face the
possible imposition of the death penalty by cyanide gas
asphyxiation”.

16.4 In the instant case and on the basis of the information
before it, the Committee concludes that execution by gas
asphyxiation, should the death penalty be imposed on the author,
would not meet the test of "least possible physical and mental
suffering”, and constitutes cruel and inhuman treatment, in
violation of article 7 of the Covenant. Accordingly, Canada,
which could reasonably foresee that Mr. Ng, if sentenced to
death, would be executed in a way that amounts to a violation of
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article 7, failed to comply with its obligations under the
Covenant, by extraditing Mr. Ng without having sought and
received assurances that he would not be executed.

16.5 The Committee need not to pronounce itself on the
compatibility, with article 7, of methods of execution other
than that which is at issue in this case.

16.1 ZELIF, BEDEZREIZBWT., HHOBMITNEISZDER & K
TENEINEHMT LB, HZAICEAL CEETSEANLER,
FEFIR D EAR R DRI, BREINTOVSHTHENFIZZET DLWV
EDTHEINEIMEEET D, SEIDTr—ATIL, HAERIZLSE
FIEAT X, AERRIBEWICETIERENICEDONAZEEIIRLTE
D, HRNETIRIERTAIRVICH -2 LTS5, ZELITET. F6
SEVEN—EDREINZRLTTHEMZRITI L 2D TVEDITH
U, BETHEINDI VDR ZEMBITHIEE ., B DR % B
B5EDIZREFINRITNIERS RN L 28T 5,

16.2 ZESIZ, BE LI, AOHFITIETRNTEIZOERIZEITS
BRENDIENEHN LB EERTIEEZOND I L2TBLT VD,
— /T, FORFE2EIZ, REEALERICHUTHAMERTZ L 2ED
TW3, LT, ZESI, ANETIRICET L —KRINER20[44]
(CCPR/C/21/Add. 3. %E618) TRUZ XD, FEHERTIHE, FOH
Tix T BB S OBHINREREE WRERRBY A< 35 X5 RAE
TIFOLNRITNERSR\W] T 2 BiERT 5,

16.3 SEDT—ATIE, By AIX HAZRIZL2AHIIEREICH
PEREEMEE ZSTHEELRH Y, VT A HRIZE B ERIZ]0
DUEDIMBZ L EHY, TEXBEITEPNIFIZESLEDTIERWE
W FEIARBRERME L TS, MHREIX. IhEDFRICEEIZED
WK AEESNH 7M., Thae Lo/, L LA, FEHEIE.
VT AT AL & B ER & BHRIIZEE LT 2 EBRIEDRE N\
G, U7 UM AIC L B2 EEREROMEEMEICER T 2R TEDI X
EBLEESTSZ ik, KEOWEB L CEBTFICAYLREEZTFEHT
5ZLiZiB] LERTHIZEEEF->TWS,

16.4 REIZBENT, ZESIX, INETOBERICED X, BILAITIEH
MRIINGE, HAZRIZE0HIE, THEERIR YD BRI E L OF
MPEREEZN] EWHOTAMEHAEZLTEST., BIFKIERKTS
FREE CIE AR ZREN ) IROIZEY T w5, UANR-T, )
ik, NeERWIEF 2 EE IN/HE, BIXOERIZHEY T 5 HiETUH
XNBIELE2EEMIIFRETEIENTEXZIZEMIND ST, NgEhl
XNV EDRIEEROEIHEZZITLI IR EKREFXELAES
LIz, HRICEOSEBREEBF LR /2,

16.5 ZESIX, I TIEIABTHEEL 2> TWBIBHIBT HIELA DI
RIBAT HIEDETIZANDBEEMEIZDOWTRIAT EHEIIRN,

67




o, EETEUTOLEY IFERICERHLU TWSEDENDREZRET S -
HDOE—7H—F] (1984F5H25H EERFHIFERRE1984/
500ftExE) (FE11) BRIRIhTWaD,

9 Where capital punishment occurs, it shall be carried out so as to
inflict the minimum possible suffering.
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145. The death penalty system in Japan is a punishment provided
for in the Penal Code. It falls under the lawful sanctions referred to
in paragraph 1 of Article 1 of the Convention and does not constitute
the torture referred to in the Convention. Furthermore, hanging,
presently practiced in Japan, is not considered to be inhumanly cruel
compared to other methods, and does not fall under cruel, inhuman
or degrading punishment.
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BENH5 (FE 1 3 : CAT/C/SR.767) .

40. Noting that Japan was a party to the International Covenant on
Civil and Political Rights, which called on States to limit the crimes
for which the death penalty could be imposed, he asked whether the
Government had any plans to abolish the death penalty. He stressed
that the matter should be kept constantly under review. He also
expressed serious concern that, according to the report, execution by
hanging was not considered inhuman in Japan.
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CAT/C/SR.770),

28. Mr. MATSUMOTO (Japan), having taken note of the
Committee’ s concern that the death penalty was still in force in
Japan, pointed out that hanging, which was the form of execution
used in Japan, was not considered to be inhuman treatment in
Japanese society and that it did not inflict any more physical or
mental suffering than other existing execution methods.

52. The CHAIRPERSON welcomed the fruitful dialogue that had

been started with the Japanese delegation on ways of ensuring
better compliance with the provisions of the Convention against
Torture. He regretted the - to say the least - expeditious reply given
by the delegation to the question of hanging. Contrary to the
assertions made, hanging was in fact cruel treatment within the
meaning of the Convention. It was also difficult to accept references
to public opinion as a justification for such a form of execution. It
was well known that all countries which had abolished capital
punishment had done so against the will of public opinion.
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33. The United Nations High Commissioner for Human Rights has
suggested that hanging, as a matter of law, is contrary to
article 7 of the Covenant. In 2007, the High Commissioner
submitted an amicus curiae application to the Iraqi Supreme
Criminal Tribunal because of the real risk that the method of
execution would itself amount to inhuman or degrading treatment
or punishment. Acknowledging that the prohibition of cruel,
inhuman and degrading treatment was a core provision of
international human rights law, the High Commissioner found that
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the executions (by hanging), were so flawed as to amount, in
their implementation, to cruel, inhuman and degrading punishment.
B EEAESEAKEIL. FEOMEL UT, REHIIHRNE 7 HRIGE
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18. The Special Rapporteur also spoke of methods of execution
that inflicted unnecessary mental or physical suffering or
humiliation and had been found to violate the prohibition of
torture and other cruel, inhuman or degrading treatment or
punishment. They included execution by stoning, gas asphyxiation,
hanging, the electric chair, burning, live burial, decapitation,
lethal injection (when untested and/or not administered properly)
and any form of secret or public execution. In a 2015 report, the
Secretary-General concluded that the death penalty was
incompatible with human dignity, the right to life and the
prohibition of torture and other cruel, inhuman or degrading
treatment or punishment (see A/HRC/30/18, para. 55). He
highlighted that many national courts had reached the same
conclusion and noted that a number of states in the United States
of America had abolished the death penalty because it constituted
an extreme form of physical and psychological suffering that
violated the prohibition of torture and other cruel, inhuman or
degrading treatment or punishment.
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